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Welcome
CDFA – BNY Mellon Development Finance Webcast Series: 
Regulatory Issues Debate

This Webcast is a listen-only event. Please make sure your computer speakers 
are turned on to hear the presentation.

You can also listen by telephone using the instructions provided in the email from 
GoToWebinar.

To ask a question, type your question into the Question box in the GoToWebinar
control panel. The moderator will field your question to the appropriate speaker.

CDFA is recording this Webcast, and it will be available to view online at 
www.cdfa.net.
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MSRB in a Nutshell
Self Regulatory Organization for broker-dealers and bank 
dealers in the municipal market

no rulemaking authority over issuers, intermediaries or 
other market participants
no non-securities rulemaking authority (e.g., derivatives)

MSRB coordinates with SEC, FINRA, bank regulators and 
others on enforcement, examinations and surveillance
Market resource on market issues to Capitol Hill, IRS, 
Treasury, SEC and other regulators and policymakers
Congressionally mandated mission:

protect investors and the public interest
promote fair and efficient municipal bond market

MSRB furthers mission through rulemaking, information 
services/systems, outreach and education and market 
leadership



MSRB’s Recent Initiatives –
Build America Bonds
Build America Bonds – MSRB Notice 2009-15 (April 24, 2009)

Reminder that all MSRB rules apply to transactions in Build 
America Bonds – fair dealing, disclosure of material facts, 
suitability of recommendations.

Build America Bonds – MSRB Notice 2009-30 (June 9, 2009)
Reminder that ban on business may be triggered by solicitations 
of Build America Bond business by employees whose 
contributions have not been vetted (e.g., taxable desk personnel).

Build America Bonds – MSRB Notice 2009-49 (August 25, 2009)
Reminder of requirement to disclose on confirm yield at which 
transaction is priced.  Some BABs have pro rata mandatory 
sinking fund redemptions and are priced to average life.

http://www.msrb.org/msrb1/archive/2008/2008-09.asp
http://www.msrb.org/msrb1/archive/2008/2008-09.asp


MSRB’s Recent Investor Protection 
and Fair Practice Initiatives

California IOUs – MSRB Notice 2009-41 (July 10, 2009)
IOUs are municipal securities and most MSRB rules apply.  Trading reporting 
is not required because the IOUs have no CUSIP numbers.  Focus on 
customer protection obligations – fair dealing, disclosure of material facts, 
suitability of recommendations, and fair pricing.

Electronic Confirms – MSRB Notice 2009-50 (Sep. 15, 2009)
Requirement in Rule G-15(a) to provide a customer with a written 
confirmation may be satisfied by an electronic confirmation for DVP/RVP 
transactions if URL link to Rule G-15(a) information and Provider has no-action 
letter from SEC under SEC Rule 10b-10.

Priority of Orders – MSRB Notices 2009-47 and 59 (August 
11 and November 18, 2009)
How do fair dealing rules apply to retail order periods and priority of 
orders.

http://www.msrb.org/msrb1/archive/2008/2008-04.asp
http://www.msrb.org/msrb1/archive/2008/2008-04.asp
http://www.msrb.org/msrb1/archive/2008/2008-34.asp


MSRB’s Recent Investor Protection 
Initiatives

MSRB/FINRA Notice – MSRB Notice 2009-38 (June 30, 2009)
Joint reminder on issues to consider when investing in municipal 
bonds in light of current market conditions.

MSRB Publication – Seven Questions to Ask When Investing in 
Municipal Bonds (January 20, 2010).

Duty of Fair Dealing to Retail Investors – MSRB Notice 2009-42
(July 14, 2009) 
Reminder to dealers on duty of fair dealing to investors.  Focus is on 
individual and other retail investors.  Disclosure of material facts, 
suitability of recommendations, fair pricing in the context of VRDOs.

http://www.msrb.org/msrb1/archive/2008/2008-38.asp
http://www.msrb.org/msrb1/archive/2008/2008-34.asp


MSRB’s Recent Pay – to – Play 
Initiatives

Bank PAC Contributions – MSRB Notice 2009-51
(September 16, 2009)
Request for comment on mandatory disclosure of contributions to 
issuer officials by dealer-affiliated PACs of banks and bank holding 
companies.

Bond Ballot Campaign Contributions – MSRB 
Notice 2009-35 (June 22, 2009)
Requires mandatory disclosure of contributions to bond ballot
campaign committees and associated municipal securities business.  
Related Q & As have been updated.

Regulation of Financial Intermediaries –
Pay-to-play restrictions should be implemented.

http://www.msrb.org/msrb1/archive/2008/2008-04.asp
http://www.msrb.org/msrb1/archive/2008/2008-38.asp
http://www.msrb.org/msrb1/archive/2008/2008-38.asp


MSRB’s Recent Disclosure 
Initiatives and Proposals

Access Equals Delivery
• Effective June 1, 2009, underwriters must submit electronic 
copies of official statements to EMMA (except where exempt).
• Submission of the OS is required within one business day 
after receipt but no later than bond closing.
• Certain key information must be submitted on or prior to the 
date of first execution – plain English name of issue, original 
issue prices.
• Paper copies of official statements are only required during 
the “primary offering disclosure period” – ending 25 days after 
the bond closing – and only if a customer requests one.
• Confirms must direct customers to the EMMA website for a 
copy of the official statement.

Proposal to permit issuers to post Preliminary Official 
Statements and other pre-sale documents.



MSRB’s Recent Disclosure 
Initiatives

Continuing Disclosure
• Effective July 1, 2009, EMMA became the sole repository, so 
all continuing disclosure filings must be made to EMMA, either 
by issuers, obligors or their agents.
• EMMA accepts mandatory continuing disclosure – required by 
SEC Rule 15c2-12 – and voluntary disclosure.
• Filers are provided with categories to assign to voluntary 
continuing disclosures – such as quarterly financials, IRS 
letters and derivatives.
• Since January 1, 2010, all documents submitted to EMMA are 
required to be word-searchable.



MSRB’s Recent Disclosure 
Proposals

Proposed Continuing Disclosure Amendments
Permit issuers or obligated persons to state on a voluntary 
basis that:
they have undertaken to prepare audited financial statements 

pursuant to generally accepted accounting principles (“GAAP”) 
as established by the Governmental Accounting Standards 
Board (“GASB”), or pursuant to GAAP as established by the 
Financial Accounting Standards Board (“FASB”);
they have undertaken to submit annual financial information to 

EMMA within 120 or 150 calendar days after the end of the 
applicable fiscal year; and
the uniform resource locator (URL) of the issuer’s or obligated 

person’s Internet-based investor relations or other repository of 
financial/operating information.



MSRB’s Recent Disclosure 
Proposals

Proposed Continuing Disclosure Amendments
Would require dealers to submit the following information:

whether the issuer or other obligated persons have agreed to 
undertake to provide continuing disclosure information as 
contemplated by Exchange Act Rule 15c2-12; 
the name of any obligated person, other than the issuer of the 

municipal securities, that has or will undertake, or is otherwise 
expected to provide, continuing disclosures; 
the date or dates identified in the continuing disclosure 

undertaking, pursuant to Exchange Act Rule 15c2-
12(b)(5)(ii)(C) or otherwise, by which annual financial 
information is expected to be submitted each year by the issuer 
and/or any obligated persons to the EMMA system.



MSRB’s Recent Transparency 
Proposals for Short-term Debt

Auction Rate and VRDO Transparency
MSRB currently collects and disseminates interest rate resets 

and related data for each ARS auction and VRDO remarketing
Proposal to collect additional documents and information –

ARS and VRDO documents, including liquidity facilities
ARS bidding information
Identity of liquidity provider
VRDO tender agent identity
Amount of VRDO held as bank bonds and amount held by other 
market participants



MSRB’s Research Department  
Initiatives and Activities

Research and Market Statistics
Build America Bond Reports – July 2009 and 
February 2010
Daily Market Statistics on EMMA (continually 
enhanced)
Resource to other Regulators
2008 and 2009 Municipal Market Fact Books



MSRB Recent Market Leadership 
Initiatives

MSRB Letter to Congress with Specific Recommendations on 
Regulating Financial Intermediaries on February 11, 2009:
• Focus on regulation of intermediaries
• Calls for better coordination of federal and state enforcement 
activities
• Muni derivatives to be subject to same regulatory framework 
developed for other derivative markets
• Articulates role for market-specific SROs to complement anti-fraud 
authority of federal securities laws

MSRB Report on Unregulated Market Intermediaries
• Recommends regulation of unregulated market participants, including 
such as financial advisors, swaps advisors and investment brokers.



The Increased Focus on the 
Municipal Market in Washington

Congress
• House Financial Services Hearings and Financial Reform Bill
• Senate Banking Committee Hearings and Financial Reform 

Bill
• Congressional Oversight Panel (chaired by Elizabeth 

Warren)
• Financial Crisis Inquiry Commission

Obama Administration
Treasury/Federal Reserve
State Governments (as Issuers and as Regulators)
SEC – priority of Mary Schapiro



The Increased Focus on the 
Municipal Market in Washington

Side-By-Side Comparison of House and 
Senate Bills
• Regulation of Advisors
• Fiduciary Duty Standard
• MSRB Board Composition
• SEC Office of Municipal Securities
• Studies: Transparency, Credit enhancement, 

GASB funding
• Credit Ratings
• Derivatives



Side-by-Side of Municipal Bond Legislative Proposals



Side-by-Side of Municipal Bond Legislative Proposals



Side-by-Side of Municipal Bond Legislative Proposals



Side-by-Side of Municipal Bond Legislative Proposals



The Increased Focus on 
Municipal Market Enforcement

SEC
• Priority of Mary Schapiro
• Created specialized unit on Municipals within newly 

reinvigorated Enforcement Division.  Unit will focus on 
misconduct in the municipal securities market and in 
connection with public pension plans

SEC – IRS Memorandum of Understanding
• MOU reflects the commitment both agencies have in using all 

means possible to ensure the municipal bond market 
operates in accordance with all the laws that govern it 

State Governments as Regulators



The Increased Focus on 
Municipal Market Enforcement

FINRA 2010 Exam Priorities
• Annual examination priorities letter sent to member firms on March 1
• Municipals market is near the top of their 2010 exam priority list

Confirm continuing disclosure undertaking of issuer
Procedures to receive these continuing disclosures
G-17 obligation to disclose material facts
Obligations apply even when dealer is an order taker
G-32 obligation on delivery of official statements

• Fair Pricing and Best Execution for Fixed Income Securities



EMMA: www.emma.msrb.org

Components of EMMA:
• Official Statements – current & historical from 1990
• Advance Refunding Documents – current & historical from 
1990
• Trade Data – real-time & historical from 2005
• Market Statistics
• SHORT: Variable Rate Security Rates – for ARS and VRDOs 
• Educational Resources
• Continuing Disclosure Documents – since July 1, 2009

EMMA – Electronic Municipal Market Access
The Official Source for Municipal Disclosures and Market Data

http://www.emma.msrb.org/
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The New York Times
Business Day
Tuesday, March 16, 2010

Moody’s Says U.S. Debt Could Test Triple-A Rating



The Bond Buyer
Ratings Warning Sought
NABL Urges an Alert on EMMA
Thursday, April 8, 2010
By Andrew Ackerman and Lynn Hume

WASHINGTON — The National Association of Bond Lawyers is urging federal regulators to put a
notice on EMMA alerting investors that rating information in offering and continuing disclosure
documents may not be accurate as credit rating agencies recalibrate the ratings for tens of thousands
of municipal bonds.

NABL proposed the notice in a letter sent to the Securities and Exchange Commission and the
Municipal Securities Rulemaking Board late Tuesday.

The notice would warn investors using the Electronic Municipal Market Access site that, prior to
making a decision to buy or sell a muni bond, they should check with Fitch Ratings and Moody's
Investors Service, which have either taken action or announced plans to recalibrate their municipal
ratings based on a "global" or uniform rating scale that applies to corporate debt.

"During this period of recalibration there may be some market confusion as to the applicable rating on
any given municipal security," NABL president Kathleen McKinney wrote in a letter sent to Martha
Mahan Haines, the SEC's municipal securities chief, and MSRB executive director Lynnette Hotchkiss.

McKinney, a partner at Haynsworth Sinkler Boyd PA in Greenville, S.C., noted that at least one rating
agency said it would not directly notify issuers of their recalibrated ratings. Issuers have complained in
the past that they cannot disclose rating changes if they are unaware of them.



Debt Service Reserve Fund Surety Problem

• Is the rating of bonds tested only upon initial deposit?

• Is there a rating maintenance requirement?

• What if the insurer no longer has any rating?



Municipal Bond Credit Report 2009

Issuance of variable rate demand obligations (VRDOs) accounted for
9.0 percent of total municipal issuance in the first three quarters of
2009, down from 30.4 percent in the same year-earlier period, while
fixed-rate issuance increased to 88.0 percent from 67.0 percent.
Unenhanced new issues rated AAA by Moody’s Investors Services
declined to 7.6 percent on a dollar volume basis in the first nine
months of 2009 from 13.5 percent in the same year-earlier period, and
those rated AAA by Standard & Poor’s declined to 17.4 percent from
21.0 percent.



Disclosure Roles of Counsel

Conduit Issues

When a conduit borrower provides information for inclusion
in a conduit issuer’s Official Statement, the conduit
borrower has the same duties under the Antifraud
Provisions as a municipal issuer to avoid material
misstatements and omissions. Consistent with the analysis
in the Massachusetts Turnpike Authority proceeding, a
conduit borrower providing information for use in the
Official Statement is making a statement in Connection
with the purchase or sale of securities and is therefore
subject to the Antifraud Provisions. But what of the conduit
issuer? Does it have a duty to employ its own diligence
procedures to check on the accuracy and completeness of
the conduit borrower information? In the view of most
practitioners, it has no such duties if (1) it negates any
implication that it has done so and (2) it has no reason to
believe that the conduit borrower’s information is not
accurate. As to the latter belief, it the conduit borrower’s
information is consistent with facts know to the conduit
issuer, the conduit issuer should be able to take comfort
from the fact that accountants, lawyers, and underwriters
have conducted diligence procedures, even if not engaged
by the conduit issuer to do so.



Official Statement – Concluding Statement

The Issuer and its staff assume no responsibility for the accuracy or
completeness of any representation or statement herein except for
material with respect to them included under the captions “THE ISSUER”
and “LITIGATION.”



NATIONAL ASSOCIATION OF BOND LAWYERS

EXTENDING ARRA RELIEF FOR DEBT ISSUANCE OF
SMALL GOVERNMENTAL ENTITIES AND 501(C)(3) ORGANIZATIONS

The American Recovery and Reinvestment Act (“ARRA”) contains two provisions which have
been most beneficial to smaller issuers of governmental bonds as well as 501(c)(3)
organization borrowers of tax-exempt bond proceeds in this recent period of market
disruption. By expanding the ability of banks to “buy” bonds or make loans at a tax-exempt
rate and hold them in their own portfolio, these provisions have provided a source of
financing and refinancing for local governmental and 501(c)(3) organizations. These
provisions of ARRA have saved smaller local governmental units as well as nonprofits such
as colleges, schools, hospices, nursing homes, YMCA’s and cultural arts facilities substantial
interest expense as well as substantial costs of issuance. In many cases these smaller
nonprofit issuers do not have established bond ratings due to their infrequent accessing of
the market. Under ARRA, smaller issuers and 501(c)(3) organizations are directly evaluated
by the bank purchaser, who in many cases is better able to assess the credit strength and
monitor the borrower’s financial condition.



Extending ARRA Relief for Debt Issuance of
Small Governmental Entities and 501(c)(3) Organizations

Conclusion. We believe that the ARRA changes to Section 265 have accomplished their
goals and could have a continued beneficial impact if extended beyond the December 31,
2010 sunset date. These two provisions of ARRA addressing Section 265 have given small
issuers and 501(c)(3) organizations access to capital at a time when they needed to exit from
a VRDO because the rating on the bank providing the letter of credit declined enough to
greatly increase interest rates or to cause a failed remarketing of bonds. Without the ARRA
provisions, these entities often had to draw upon taxable bank loans to purchase the bonds
that were tendered, often increasing the overall borrowing by 3.00-4.00%. Some banks who
have seen their letters of credit no longer accepted by the public markets have offered to buy
the bonds as long as they can be designated as BQ. This restructuring should be encouraged
because this BQ structure is often the only alternative available. Financings to meet new
money needs face similar problems of market access. Upon expiration of the ARRA
provisions, the pre-ARRA regime comes back into play with smaller issuers losing the banks
as purchasers and the advantages to small borrowers of having a much less complex and
risky financing.



Extending ARRA Relief for Debt Issuance of
Small Governmental Entities and 501(c)(3) Organizations

For additional information please contact:

Victoria P. Rostow
Director of Governmental Affairs
National Association of Bond Lawyers
601 13th Street, N.W., Suite 800 South
Washington, D.C. 20005-3875
vrostow@nabl.org

Kathleen Crum McKinney
President, National Association of Bond Lawyers
Haynsworth Sinkler Boyd, P.A.
75 Beattie Place, 11th Floor
Greenville, SC 29601
kmckinney@hsblawfirm.com
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Typical Bank-Placed Bond (two types shown) Illustration 2
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Need to Extend ARRA Relief for Small Local 
Governments and Nonprofit Organizations



National Association of Bond Lawyers:
2010 Projects and Activities Affecting 501(c)(3) Financings



Post Issuance Tax Compliance

• What records need to be retained?

• How long should records be kept?

• What events should trigger a local government to 
consult with bond counsel?

– lease
– management contract
– sale of property



Questions and Discussion

Kathleen Crum McKinney
75 Beattie Place, 11th Floor

Greenville, SC 29601
kmckinney@hsblawfirm.com

Phone: 864.240.3200
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Tax Exempt Bonds - ProgramsTax Exempt Bonds Programs

Voluntary Compliance y p

Education and Outreach

Forms and Guidance

Examinations



Tax Exempt Bonds – 2010 PrioritiesTax Exempt Bonds 2010 Priorities

Expand presence in tax-exempt bond marketp p p

Encourage participation in Voluntary Closing Agreement 
Program (“VCAP”)

Enhance information gathering and reportingEnhance information gathering and reporting

Research projectsResearch projects



Legislative DevelopmentsLegislative Developments

American Recovery and Reinvestment Act (“ARRA”)y ( )
Build America Bonds – first direct subsidy structure

Hiring Incentives to Restore Employment (“HIRE”)
Expanded direct pay structure to certain tax credit bonds

Additional legislation currently in progress



Other Recent DevelopmentsOther Recent Developments

Training – revision and update of IRS materialsg p

Web page redesign

Memorandum of Understanding with SEC

IRM revisions



SummarySummary

Municipal marketplace continues to increase in complexityp p p y

IRS - proactive approach to new developments

Importance of post-issuance compliance and due diligence
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Upcoming Events at CDFA
Advanced Bond Finance Course
Portland, OR
May 10-11, 2010

Annual Development Finance Summit
Portland, OR
May 10-13, 2010

Fundamentals of Economic Development Finance WebCourse
June 22-24, 2010
Online, 1-5pm Daily (EDT)

Register online at www.cdfa.net
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Attend the Next WebCast

Tuesday May 18, 2010 at 1:00pm Eastern 

CDFA – BNY Mellon Development Finance Webcast Series: 
Real Estate Bust Impact on Tax Increment Finance

The use of Tax Increment Financing (TIF) has been directly impacted by the 
economic challenges in the real estate industry. As property values have 
plummeted and tax receipts have decreased, determining how and when to use 
TIF can be difficult. This upcoming CDFA – BNY Mellon Development Finance 
Webcast Series looks at how the decline in the real-estate market has influenced 
TIF deals and how communities are overcoming these challenges. 


	Slide Number 1
	The New York Times�Business Day�Tuesday, March 16, 2010
	The Bond Buyer�Ratings Warning Sought�NABL Urges an Alert on EMMA�Thursday, April 8, 2010
	Debt Service Reserve Fund Surety Problem
	Municipal Bond Credit Report 2009
	Disclosure Roles of Counsel
	Official Statement – Concluding Statement
	Slide Number 8
	Extending ARRA Relief for Debt Issuance of�Small Governmental Entities and 501(c)(3) Organizations
	Extending ARRA Relief for Debt Issuance of�Small Governmental Entities and 501(c)(3) Organizations
	Slide Number 11
	Slide Number 12
	Need to Extend ARRA Relief for Small Local Governments and Nonprofit Organizations
	National Association of Bond Lawyers:�2010 Projects and Activities Affecting 501(c)(3) Financings
	Post Issuance Tax Compliance
	Questions and Discussion
	Hotchkiss.pdf
	MSRB Agenda and Initiatives
	MSRB in a Nutshell
	MSRB’s Recent Initiatives – �Build America Bonds
	MSRB’s Recent Investor Protection �and Fair Practice Initiatives
	MSRB’s Recent Investor Protection �Initiatives
	MSRB’s Recent Pay – to – Play Initiatives
	MSRB’s Recent Disclosure Initiatives and Proposals
	MSRB’s Recent Disclosure Initiatives
	MSRB’s Recent Disclosure Proposals
	MSRB’s Recent Disclosure Proposals
	MSRB’s Recent Transparency Proposals for Short-term Debt
	MSRB’s Research Department  Initiatives and Activities
	MSRB Recent Market Leadership Initiatives
	The Increased Focus on the Municipal Market in Washington
	The Increased Focus on the Municipal Market in Washington
	Side-by-Side of Municipal Bond Legislative Proposals
	Slide Number 17
	Side-by-Side of Municipal Bond Legislative Proposals
	Side-by-Side of Municipal Bond Legislative Proposals
	The Increased Focus on Municipal Market Enforcement
	The Increased Focus on Municipal Market Enforcement
	Slide Number 22
	Slide Number 23

	CDFA intro.pdf
	Welcome
	Regulatory Issues Debate
	Regulatory Issues Debate
	Regulatory Issues Debate
	Regulatory Issues Debate
	Questions
	Upcoming Events at CDFA
	Attend the Next WebCast

	CDFA intro.pdf
	Welcome
	Regulatory Issues Debate
	Regulatory Issues Debate
	Regulatory Issues Debate
	Regulatory Issues Debate
	Questions
	Upcoming Events at CDFA
	Attend the Next WebCast

	CDFA intro.pdf
	Welcome
	Regulatory Issues Debate
	Regulatory Issues Debate
	Regulatory Issues Debate
	Regulatory Issues Debate
	Questions
	Upcoming Events at CDFA
	Attend the Next WebCast

	CDFA intro.pdf
	Welcome
	Regulatory Issues Debate
	Regulatory Issues Debate
	Regulatory Issues Debate
	Regulatory Issues Debate
	Questions
	Upcoming Events at CDFA
	Attend the Next WebCast




